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Dear 811':

u regquasted the
questioni

pu
sperty with or with-
alig group for & period of
» symer for the sole pur-
eting a o ol of religious in~
: tho astrict supervision of thair

16 property of an independent school Qdistrict ’-'/

is by 1a 1y the board of trustees of. the distriet,
and the exclusive management and sontrol of sohool property
are also comn od to such board, Trustees of Independent

School D:I.atriot v. Johnson County Demosretic Executive Com-

mittee, 122 Pex. 38, 52 8.W. (24} Tl. Hovever, with respect
to such ownership, menagement and control the I‘:ou-d of trus-
tees stands in the position of a truates, and, as our Jupreme
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Court has saild in lLove v, City of Dallas, %0 8.W. (24) 20,
at p. 26¢ :

" o« o « o« it 38 plain, we think, that the
g:ggertw and funds of the public schools are
in trust by the oity, district, county, or
‘other statutory agency, tc he used for the -
fit of the school children of the community or
districet in vhich the preperties exist, or to
vhich the school funds have been allocated. Ve
- think these p rties and funds are s9 plainly
. and olearly mum vith & trust in favor of
+ the loeal public schools of the oity or dlatriot
that they are within the protsctive claims of
both the state and fedeiral Comstitutions, and
that the legislature is without power to devote
them %o any other purpose or to the use of any
other heneftiolary or beneficisries.”

. I connection with the administration of such trusts,
our courts have recognired that the leasing of school property
for nan-schcool purposes may be in hammsany vith.the purposes of
the trust and may be conscmant with the faithful performance
of the trust providsd the lease. is made under ‘'conditions which
prevent its interfering vith the gonduct of the school., Thus
in e Independent School Distriet v, Reinhardt, 159 8.W.
1010 (error refused), school property wvas leased to a "Booster
Club" during the summer vacation for the purpose of allowing -
the Club t¢ use such nroperty as a site for baseball games for
vhich an admission fee was charged. In return for the privi.-
lege of so using the property the Club undertook to.erect =
fence enclosing the entire school grounds, sush femnce to beo- .
come the property of the school district, and to maintain the
fence for a period of three yesars. In holding that ths board
of trustees was authorixed to enter into this lease, ths Court
. sald at p. 1011ls : ' : '

"the cohtract under consideration permits the
use of the aashool grounds only during riod
of time intervening between close of school
in the spring and the begimning of the term in the
folloving fall, and will result in quite a finan-
aial advantage to the school disgtrisct. It may be
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trus that the use to vhich the grounds will be
put under the contrset is not astually neces-

sary for the promotion of the asehool, {-t, as

it vill no% impede or interfere with

mu ~or tend to injure the seh::i property,

the purposes to whish the property has been
dedicated or set apart as renders the contract
permitiing 1t 1llegal or unsuthorised. In oth-
oy vords, ve think the cantract between the
trustees of the Royse independent sechool dis-
triot and the Royse Booster (lud, whereby ssid
trustees lease to said olub & portion of its
unnsed school campus for the purpose of play-
daseball thereon 4 vacation, in eon-.
ration that the zaid clud will erect and
mtnul.n during the existence of the lease &
sulitable fence inoclosing the sntire sohool cam~
pus and grounds, sush fence to bLecoke the pro-
porty of the nchool distriet, the use of the
beling so restricted as not to permit
- of injury %te or waste of the schaol mporty,
or interference with the condust of school,
is not ultra vires or unsuthoriszed.”

This decislion was followed & former administration of this
department in an opinton written Assistant Attorney Qemer-
‘a1 We M« Barris in vhich it was held that a school distriet
could lease an unused portion of a school bullding to a ohap-~
ter of the Woelmon of the World. Report of the Attorney Gen-
orel, 191#-1916 p. 585, Althsugh not unanimous, courts in
‘other § disticons generally have reached the same result.
86 A. L. n.us ekm:lngmol.ul)#,p.s&. 800 o3~
pec tati.m and disguasion in Nerryman v. School
Distriet, 15 Y:o 376, 5 Pas, (24) 267. Implieit throughout
these doohiom and explicit in much of their 1 is the
t that an advantageous losse vhich does not interfere
with the conduct of the school is an indicis of prudent trust
management rether than of & breach of trust sine® such s lease
enables the school district to employ with benefit to itself
that which othervise would have 141le and unused,
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Howvever, the instant problem goes beyotnd a mere
leasing of lehoo'.'. property for non-school use since the con-
templated use is for the tesching of sectarian doctrines by
instructors of a partiocular religious group. Seoctions 6 and
I of Article I or our Constitution read respectively as fol-

ovs:

“S880. 6. All men have a natural and indefea~
sible right to vorship Almighty God according to
the dictates of thelir own consclences., No man

- shall be compelled to attemd, erect or support any

- place of worship, or to maintain any ministyry
against his consent. Ko human authority ought, in
any case whatever, to control or interfere with the

hts of conscience in matters of religion, and no

preference shall ever be given by lav to any reli-
glous soclety or mode of worship. But 1t shall be
the %‘:ty of the L:gislsm to pass such laws a; .
nay. necessary proteot equally every religious
denominstion in the peaceable enjomnt of its own -
nodo of public worship,

- "8ec. 7. No money shall be appropriated, or
dravn from the Treasury for the benefit of any
sect, or religious society, thesologlcal or reli-
glous seminary; nor shall property belonging to
the 8tate be appropriated for any such purpoges.”

Noreover,. soction 5 of Article VII provides in parts

¥ e . And no lav shall ever be enacted
appropriating any part of the permanent or avall-
able school fund to any other purpose whatever;
nor shall the ssme, or any part thereof ever be
appropriated to or used ror the support of any
seotarian sohool; « o 0 o

In Church v, Bullock, 109 8.W. 115, our Supreme
Court said with reference to Section 5 of Article VII *it waa
the purpose of the Constitubion to forbld the use of public
funds for the suppert of any particular denomination of reli-
glous people, whether they be Christians or of other religions,"
and in the same case explained Section 6 of Article I as fol-
lows: "The primary purpose of that provision of the Constitution
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vas to prevent the Legislature from in any way compelling
the attsndince of any persen the worship of a iou.
lar shurch, o in any manner, by tazation or otherwige,
m:ﬂ r eltizen to comtribute to the support of 'any place
of t."' : ’
In Scuth San Antonio Independent School Diatriet
v. Kartine, 275 B.W. » & taxpayer sought an injunetion
‘e.u.g“"’“"“‘g 1101081 on spolal purposes)  aliogiie.  ioter aiis
political or soo purposes, » o s
that board of trustees had alloved the | to be
used: for "sestarian, political and religious purposes,® that
had allowed "a Sundsy school olass of the South San An~
Baptist Church to have a 'box supper' in the school
h¢ and that the funds arising from the enterprise vere
used by the class for its own purposes,” and that sundry
other uses had been made of the building dy lodges and pri-
vite individuals. The Court of Civil Appeals reversed a
lower court decree and dentied the injunstion on the ground
that the eourts had no *1sdietion singe the plaintiff had
naither utilized nor ted the adwmintistrative romediss
provided for real or fanoied vrongs of the kind under consid-
eration. In deny the application for writ of error, the
Supreme Court sald (277 8.W. 78):

*While we do not doubt the jurisdietion of the
district court over s suit to prevent the impro-

per usse of school p rty, yeot, since the ;Eti«- _
. $ion in this case falled to disclose an abuse of

eretlon on o PUALESS SUGh as
Ve & 08use Of aotlion Lo & private citlizen
We reluse "8 cation Tor v 0 orror.”

While the underlined language does not reveal with
preciseness vherein and in vhat respest plaintifft's petition
failed to shov a cause of action, yet the text-writers have
Anterpreted this dscision to mean that "the Supreme Court has
holdrghnt the trustees may permit the use of buildings by
cludbs and fraternal socileties, musical organizations, Sunday-
schools, otc., vhere such uses do not interfere with their use
for school purposes,” 37 Tex. Jur. 958, and the case has been
aited in an opinicn by our present Chief Justice im support of
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the proposition that “"the gourts have usually looked upon
the matter from a coumon amo vi int, and as a result
it is now mornny OGO, od by cmta in Texas and
elsevhere t a board of trustees under its general in-
plied powers msy lawfully permit the use of a school bulld-
ing for othar purposes other than thet of condusting a
school therein, especially vhere it is a quasi-public pur-
pose in vhich the pudblic generslly is mureated, provided
the primary use ror educational purposes 1s not materislly
interfered with." Trustees of Independent school Di.at.rict
Ve J'ohnpon County Democratic Executive Coumittee, 52 85.W.

: (2&) s Toversed on other grounds 52 8.W. {24) 71.

Apart from the poui'blo pertinency of the San An-
tonio case, our courts have never aonsidered the appueabmty
of the above quoted consiitutional provisions to the
quéstion here under consideration. (Considerations of the quu-
tion in other jurisdictions have lead to varying conslusions.
Cases denying the right to leaseé school property to sectarian
groups stem largely from the leading case of 3pencer v. Joint
Schooiigistrict, 15 Kans. 259, 22 Am. Rep. 268 _¥herein 1t
was salds

"fhe public schoolhouse cannot be used for any pri—
vate purposes. The argument 1s a short one, Taxa-
tion is invoked to raise funds ¢o srect the build-
ing; but taxation is 1llegitimete to provide for
any private purpcse. Taxation will not lie to
ralse funds to bulld s place for a religious socie-
ty, a political society, or a socisl club, What
camot be done directly cannot be done mdirectly
As you may not levy taxes to duild a church, no

more may you leovy taxes to build a schoolhouse and
then lease 1t for a ohurch, Nor is it an answver
to say that its use for achool purposes 1s not in-
terfered with, and that the use for the other pur-
poses works little, perhaps no immedistsly percep-
tible, injury to the bullding, and ruults in the
receipt of irmmediate pecuniary venefit." -

As can be seen, the Eansas court rested its decision
upon the propogition that any use of school property for other
than school purposes dreaches the truat imposed upon the board
of trustees, regardless of the benefits to the school distriect
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resuliing from such use and regardless of the ahsence of
interference with the activities of the school. An exami-
nation of the decisions following and in agsord with the
Spencer case reveals that eash is based upon a proposition
te that enunciated by the Kansas eourt. 3ee 5 A.L.R.
9. S8ince the premise upen vhish these decisions are pre-
dicated is directly contrary to the position taken by onr
courts in Royse :Lndog:nd.nt School Diatrist v, Reinhardt,
supra, vo feel that declsions resulting from susch premise.
can neither influence nor aontrol the courts of this State,

A unsjority of the occurts in other jurisdictions
have rejected rationale of the Spenger case and, des-
gitc constitutional provisions similar to those in %Texas,

ave permitted the leasing of sachool zroporty to sestarien
. org ticns. Thus the Supreme Court of Nebrasks in State
ex rel. Gilbert v. Dilley, 95 Neb. 527, 135 X. W. 9599, held
that the occasional use of a sohoolhouse for Sunday school
and religious meetings 4did not constitute the schoolhouse a
place of wvorship wvithin the meaning of the constitutionel
provisions ohlbiting compulsory attendance on places of
worship and taxation for the maintenance thersof. A 1like
holding with respect to a similar constitutionsal provision
;u uﬁo by the Supreme Court of Iowa, Davis v. Boget, 50

ova 11.

‘Most nearly corresponding to the instant situa-
tion is the case of Nichols v. School Directors, 93 Ill.
61, 3% Am. Rep. 350, In this case the granting of the tem-
porary use of a:§ lhouse, whem not used for school pur-
poses, for religious meetings and Sunday schoola was -
p ¢ as being in contravention of constitutionasl provi-
sions whioch required {a) that no person should be required
to support a place of worship against his consent, and that
o prefevenss should be given by law Lo any religious denomi-
nation or mode of wvorship, (b) that no sohool distrigt should
make an appropriation in of any oburok

“’ [14] ] AT OO
applied to

all sch roperty should I :
oblect for which it was donated or granted.

With respect to plaintiff's contentions the court said:
"It seems t0 us & very stralned interpretation to
attempt to bring the present case n&n the reach
of either one of the above constitutional provisions.
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e latter one relates to the sudject of a
gift or grant, which this sehoolhouse is not
shown to be, and 1f 1t were, it 1is not per-

; n an inoidental use of the house
of religious meetings, not in
terferense vith sehool purposes
“Pessonsble sense be s.nemhuni
s felthful application to the objest of
: o:ah‘ grmt;: The second ﬁﬁmm o5~ R
A ' an appropr .On or paymen
in aid of any chumsh or
) it cannot be claimed

_ o, from the holding of
€31 tings in the sochoolhouse, complain-
b 4. go Do compelled to ald in furnishing

. &’ house of worship and for holding religious
megtings, as he ocomplsins in his D111, he does
not ahow . . « . The thing contemplated by the
constitutional provision first adove named was
a prohibition upon the legislature to pass any
daw by vhich a person should de oa:g:llod, with~
out consent, to gontribute to tupogort

. of any ministry or place of worship, sSuoch a
matter as the subject of complaint here, we do
not regard as vithin its purview. Religion and
religious vorship are not se placed under the
ban of the Constitiution that they may not de
alloved to beoome the recipient of any inciden-
tal benefit whatsoever from the public dodiea
or suthorities of the state. That instrument
1tself contains a provision authorising the
legislature %o exempt property used for reli-
glous purposes from taxation; and thereby, the
same as is complained of here, there t be
indirestly imposed upon the taxpayer the bure

fem 9 faerpeand serptiony 1l 52 Loes maer

* & =& @
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The resemblance between the constitutional provisions involved
in this case and those here under comsidsration is obvious.
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lerxgely i.nsto ou; gmutuﬁu grgvisimc ts
wms of *appropr ons” for »e sests or

schogls, it bDecomes mung.u determing the mesaning to
be sderited o this tema. decision in e Independent
Sohopl Distriet v. Reinhewdt, supra, necesser. decided that
a lease of solwsl property based on & valuable eongideration
and made £9r mon-sohoel purposes is not an "appropristion®
of the availadle schcol fumd for non-school purposes, else the
lease wvould have fallen under the ban oontained in Section §
of Artiele VIX. 8ince the prohibiticn with respect to sec-
tarian sshools contained in Beetion 5 also is couched in terms
of "apprepriasion,” snd since neither of the prohibiticns con~
tained in sald Section can be given more or less force than
the other in as much as ¢ach employs the sane langusge, Ve
feel oconstrained to hold that a lease based on a velusble con~
sideration and made S0 allov the holding of & sectarian school
- in a sehwol building 1s not violative of Seotion 5 of Article

VII. Section T of Article I forbids "appropriations® of State
propesrty for religious purposes. In viev of the Reinhardt case
and in scooxdance vith common usage, we fsel that the term “ap-
propriation® as used in this 3ection vas in no way intended to
compreband s transaction in which the school distriot receives
a quid proe quo in return for the use of its property. It could .
scarcely be contended that an outright sals of unused school
property to a religilous seot would conatitute an "appropriation”
of school or State perty: no more, ve feel, can it be said
that & lease of such property 1is an appropriation vhen it is
based upon reasonable consideration.

One final provision deserves attention. Section 6
of Articls I prohidbits o 1ling any person to support "any
place of wo p.? Under above authorities, ve feel that
the contemplated upe of the school bullding can in no wvay trans-
form it into & "place of vorship.® Moreover, even if we should
concede that s use ¢can effect this transformation, ve feel
that no yor can be said to “support™ a place used for pur-
poses of wo p vhen reczompense for such use is received dy
the school distriet. See Church v, Bullock, supra.

- Conseguently, you are respecifully advised that the
board of trustees mway, for a reasonable consideration, lease
sohool property for sectarisn purposes provided such lesse in
no vay Lurﬂx‘u'uﬂ;. the use of such property for sehool pur-
POResS , '
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] It wvill be noticed that some of the above cited
suthorities from cther jurisdistions hold dirvestly and by
infereance that a school board may alse permit the use of
school prepe by seotsrian and other s when
o::lu 'Etmm::;“ﬁr::qmt Als inm

of the property ‘ rary . o 86
Independent 53001 Distriet v. Reinhardt, suprs, Courd
suzmarvized and ocited without disapproval various cases hold-
ing that munieipal property may be used "efther gratuitously
oy for a Tﬁt&m for private purposes.” Hovever, it is
aoctevorthy t the opinion in the Reinhardt case placed muoch
atress upon: the fast that the lease there in question did re-
serve a valuable consideration so the distriat. In lLove v,
City of Dallas, supra, the Supreme Court also stressed the
importance of consideration in holding that since the property
of a distriet 1s Meld in trust for the residents of that
district, the legislature: ean ferce sush rty to be used
for the residents of another district only - Just compene
sation is received. Thus the Court sald at pp. 301

* . .. .1t 13 not Gebatadle that the Legislature

3
:

‘cannot compel ene district to use its and
properties for the edusation of the scholastics
from another distriast, without just tion.
However, in viev of the operation o

transfer statutes, ve believe that vhere a sehool
district has fuﬁ&tiu and teschers in excess of
those necessary for its own scholastics, the state
has the power to require it to accept transfors

from another districet, but ar the payment

of reasonable sompansat T 2020Y, YT

In our opinion it is the reoeipt of oconsideration which prevents
leases of the undey discussion from oconmstituting 'ap{r:g:n-
tiona™ of sohool prope for non-sohool uses, snd ve fee ¢

such leases are “"sppropriations” vithin the constitutionsl mean-

D4

for non-school purposes. An injuncticn might de precluded by
inability to prove that suad use is likely to continue, vhile
an action for damages might be comprehended by the principle of
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de: miniams or l;.ﬂ:nbo made impossible by the inability of
‘any partioular $1fe to demomatrate that he was -
:{ sush use, Bes 8 r ¥. Joint School Distriot, supraj

v. Bohool Directors, supra. But while the
of a legal anioruam.mmaougorn
g:lm ’::; w:hm ty of the agtor “admvi t g:;to
au y JOU TP POSDES sed t
& bnid of tngt:n is nﬁt’gmmm t:n;g{t the u;; of
sehool proper or sectarian 08 ess reascnable con-
sidere is received for mm.

Ve do not here attempt to define or to 4elimit the
“ressensble considerstion® vhich 13 necessary in lesses of
this kind. A determination of the nature and extent of such
consideration lies, ve feel, within the discretionary povers
:r ﬂ:: bomb;tg:mm:, and;‘:; .‘..t:‘:h:“u;. of o:h:: oon-

racts made board,: ve ~Judgmen this
re t will not be disturded the ocourts unless it is shown
that suoch 4isoretion has:been a . -

L Two arguments have been advancsd against the oconolu-
sions herein expressed: It 1s argued (a) that in districts
in vhich a majority of ths residents delong to a given reli-
glous sect the property may dDe leased exclusively to that
seet and denied to minority groups vithin the distriot, and
b) that the board of trustees may lease the property for an
te or fistitious counsideration and thus 4o by in-

direction that vhich they cannot do directly. The ansver to
these contentions is Drief; We cannot assume that the board
of Strustees will be unfatithful to their trust or will act in
& disoriminatory fashion in the manver above described, nor
can wve predioate rules of conduoct upon such an assumption;
rather ve must assume that memders of the doard, as pudblic
officiale, vill exercise their discoretion and perform their
duties hones and impartially. MNoreover, in the event that
the board _ abuse its disoretion, a statutory appeal
{Article 2636) to the State Superintendent of Pudblic Instrue-
tion, and thenaoe to the 8tste Board of Bducation, lies as a
matter of right from the rulings and descisicns of the board,
and, if an individual or group of individuals feel aggrieved
oeven after sush appeals, the courts remain resdy to afford
an sppropriate remedy. South San Antonlo Independent School -
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Pistriot v. Nartine, u?rl: As in other instances, the law
with respest to the pro wder consideration does not
ak t make impossible an abuse of disoretion by admin.

istrative officilals; rather it attempts to furnish asdequate
machinery for the cgmcum_or sny such abuses.
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